SIERRA CLUB NEW MATTER FORM

[revised 5/99]

Subject:

West Virginia Chapter of the Sierra Club requests permission to intervene in a case before the West Virginia Public Service Commission in which Allegheny Energy (dba Trans-Allegheny Interstate Line Company, aka TrAILCo) seeks a Certificate of Need for construction of a 500 kV electric transmission line. Case No. 07-0508-E-CN.

Chapter: 

West Virginia
Group (if applicable): N/A
RCC: 


Appalachian

Prepared by: 

James Kotcon and Karen Grubb
Date:


June 22, 2007

I. DESCRIPTIVE MEMO: This is the single most important part of the new matter form. Please attach a descriptive memo describing the factual and legal background of the proposed case. Even if you attach other helpful documents -- a draft complaint, previous correspondence or other materials -- these are not a substitute for the descriptive memo. It's often helpful to have the lawyer who will represent the Club prepare or at least review the descriptive memo and the rest of this form below. NOTE: If the litigation will be handled by an attorney from Earthjustice Legal Defense Fund, that attorney will in most instances prepare the descriptive memo. The 

descriptive memo often contains the following information: a) A statement of the problem, including, for example, a description of the land or resource at issue, the regulatory background, the environmental harm sought to be avoided. b) A statement of the present situation, including the status of the project and its procedural history. c) A statement of the ultimate environmental goals sought to be achieved, as well as the specific legal goals of the litigation. Aside from the suit itself, what is our strategy to achieve those goals? d) A description of Sierra Club activism and related efforts on this issue. If others are involved, why is Club participation important? e) An outline of the applicable law and the legal theories on which the proposed lawsuit will be based (please attach a draft complaint or legal memorandum, if available, but do not omit this section from your narrative). What are the opponents most likely to argue in their favor? What is the lawyers' overall evaluation of the legal strength of our case? 

II. CRITICAL INFORMATION
ATTORNEYS (Address, telephone, e-mail): 

William V. DePaulo, Esq.
179 Summers Street, Suite 232

Charleston, WV 25301-2163

Tel: 304-342-5588

Fax: 304-342-5505

e-mail: william.depaulo@gmail.com
The practice of law before the West Virginia PSC is a variation on administrative law, i.e., the law of how goverrnmental agencies  interact with citizens, regulated industries, other branches of government.

Bill DePaulo graduated from the Georgetown University Law Center in 1973 where he spent his last year as an intern in INSPIRE, the Institute for Public Interest Representation, a clinical program that litigated FOIA cases before federal agencies.

After graduation, DePaulo returned to Charleston, WV where he clerked for the Hon. John A. Field, Jr. of the United States Court of Appeals for the Fourth Circuit.  He returned to DC in 1975 and practiced for 16 years continuing through the early 1990's.  DePaulo practiced before the US Department of Energy's Office of Hearings and Appeals, the US Federal Energy Regulatory Commission's Office of Opinions and Reviews and FERC's Administrative Law Judges, and in the US District Courts and Courts of Appeal with appellate jurisdiction over energy cases.
He also practiced before the US Department of Transportation (FAA) in enforcement cases involving the shipment of nuclear materials aboard passenger carrying aircraft, and participated in rulemaking proceedings before the Federal Highways Administration relating to safety equipment of commercial trucks on behalf of CRASH (Citizens for Reliable and Safe Highways).  He has practiced before other federal agencies, including the registration at the US Securities and Exchange Commission of First Variable Rate Fund, the first mutual fund of The Calvert Group which later took a lead role in the development of standards for socially responsible investments.
Since returning to West Virginia in 1996, DePaulo has appeared before the Public Service Commission in proceedings relating to the issuance of a certificate of public convenience and necessity for developers of windmill farms, and in the proceedings leading to the adoption of a Net Metering rule for homeowners who generate electric power at their residence.
Since 2000 DePaulo has also represented the Sierra Club in:  (a) the US District Court for the Northern District of West Virginia in litigation against Allegheny Wood Products and the US Forest Service to rescind a Forest Supervisor's order closing the Monongahela National Forest to accommodate the logging activities of a private landowner outside the forest, and (b) proceedings before the West Virginia Department of Culture (SHPO) and in the Circuit Court of Logan County in proceedings relating to the designation of Blair Mountain as an historic preservation site.
DePaulo has twice won appeals to the West Virginia Supreme Court of Appeals in private citizen civil actions to enforce violations of the NPDES permit issued to a waste water treatment plant -- first, to secure the right to intervene under the mandatory intervention standards of Rule 24 -- and second, to reverse the Circuit Court's ruling imposing a two-year statute of limitation to a twenty year "continuing" violation.
FORUM:
West Virginia Public Service Commission, Charleston, WV

PLAINTIFFS (Please indicate if any are represented by different attorneys):

SIERRA CLUB, WEST VIRGINIA CHAPTER, (Intervenor)

DEFENDANTS:

Allegheny Energy, Inc. (dba TrAILCo) (Applicant)

OTHER PARTIES POTENTIALLY OPPOSING THE DEFENDANT:

Numerous other intervenors, including:

International Brotherhood of Electrical Workers

West Virginia Energy Users Group

Laurel Run Watershed Association

Capon Valley Coalition

West Virginia Highlands Conservancy

Citizens Action Group

National Parks Conservation Association

Numerous citizens

TYPES OF EXPERT WITNESSES:
Electric utility economics:  economic resource analysis to compare costs to rate payers of transmission line vs. no line

Costs to electric markets from future carbon tax on utilities who pass this cost to rate payers 

Coal energy consultant and engineer:  cost of alternatives
Potential increases in air pollution emissions and greenhouse gases

Other testimony may include groundwater impacts, property values, and scenic impacts.

NAMES OF EXPERT WITNESSES WHO WILL TESTIFY ON OUR BEHALF:
As recommended by Glen Besa, Regional Director of the Appalachian Region, we anticipate sharing expert witness with Piedmont Environmental Council in Virginia (counsel  Rob Marmet rmarmet@pecva.org) and Energy Conservation Council in Pennsylvania (counsel Willard Burns burnsw@pepperlaw.com), thus reducing our costs for expert research.
REQUIRED: III. FINANCIAL ARRANGEMENT
ATTORNEY FEES (please provide the total estimated fee, the hourly fee rate, and, when appropriate, any cap on the fees):
Bill DePaulo will handle the petition to intervene at no cost.  Thereafter, our attorney fees will be a function of the level of intervention we contemplate, but at a minimum would include $3,000 to $4,000 for participating at a public hearing. The degree of discovery, if any, and the amount of expert witness preparation and coordination – after intervention but before public hearings – would drive the costs higher, as would participation/preparation of public releases of information.
OUT-OF-POCKET COSTS (an estimate of all other expenses which the plaintiffs will need to pay):
Other costs would include possible travel expenses to meet with other opponents in West Virginia, Pennsylvania, and Virginia which have parallel proceedings pertaining to the beginning and end points of the line.

TOTAL FINANCIAL OBLIGATION (describe how the financial obligation will be 

met and any agreements among the parties concerning the sharing of costs):

The Sierra Club West Virginia Chapter Executive Committee has approved intervention with the WV PSC and is providing $2500 toward the TrAIL campaign.  The SES recently awarded a $5000 grant (pending CGC approval).  The cost for expert witnesses should be minimized because the intention of the Energy Committee is to share this cost with environmental groups in neighboring states.  The Fundraising Sub-committee will appeal to donors for contributions throughout the campaign.  Further grant writing will be pursued.
Budget

Legal Fees
$5000

Expert Witnesses
5000

Publicity expenses
1000

Travel, phone and copying costs to committee members

1000
Total
$12,000

IV. ENVIRONMENTAL ISSUES AND GOALS

PRIMARY ENVIRONMENTAL HARM:

The primary harm is the increased air pollution emissions from the existing coal-fired power plants operated by Allegheny Energy.  In particular, the construction of the transmission line would represent a commitment of over $1 billion to increase generation over the next 50 + years.  This would also increase the emissions of greenhouse gases for a comparable period.  Additional harm is expected from the transmission line’s direct impacts to wildlife habitat, and scenic impacts along the corridor.
SECONDARY CONSIDERATIONS:
Use of this proposed transmission line would allow Allegheny Energy to transmit electricity to East Cost customers at artificially low prices, thereby displacing generation from cleaner, but more expensive natural gas-fired plants in those areas.  Hence, not only would West Virginia receive increased air pollution, but communities in downwind states would also face increased air pollution drifting from  Allegheny Energy’s power plants in West Virginia and throughout the Ohio River Valley.
In addition, this proposed transmission line is to be constructed in the US Dept. of Energy’s proposed “National Interest Electric Transmission Corridor”, established as part of the Energy Policy Act of 2005.  Hence, we expect that, should we prevail with the WV Public Service Commission, Allegheny Energy will apply to the Federal Energy Regulatory Commission (FERC) to get approval for the line.  Thus, future proceedings in that venue may be needed.  A bill recently introduced in the US House of Representatives by Hinchey, Wolf and others would repeal this section of the Act and make the Public Service Commission’s decision final.

SPECIFIC LEGAL GOALS OF THE LITIGATION:

To convince the West Virginia Public Service Commission to deny a Certificate of Need for the Transmission line.

LEGAL THEORIES/CAUSES OF ACTION (attach copy of draft complaint if available):

Statutes or common law theories to be relied upon

Intervention is needed to preserve the Chapter’s ability to participate in the Case before the WV Public Service Commission.  While the Chapter has filed comments in previous cases, it is clear that the ability to introduce testimony, cross-examine witnesses, and enter into negotiations and proceedings will be essential to obtaining a successful outcome in this case.

Preliminary relief contemplated  (comment of lead attorney on bond requirement)
A bond is not required for intervention.  The West Virginia Public Service Commission rules allow intervention by any party requesting such status, provided such intervention is timely made.  Intervention also preserves for the Chapter additional rights should a later appeal be necessary.

Relief is not expected as part of an Intervention in these proceedings.

LIKELIHOOD OF COUNTERSUIT:
A countersuit is unlikely. 

VI. SIERRA CLUB CONTACTS (please provide the name, telephone number, and 

e-mail address for the following)
Liaison (Lead Sierra Club contact):  Karen Grubb (Conservation Chair), 304-367-4878 (office), 304-366-0515 (home), kgrubb@fairmontstate.edu
Alternate Contact:  James Kotcon, 304-293-882 (office), 304-594-3322 (home), jkotcon@wvu.edu

Chapter Chair:  Paul Wilson, 304-725-4360, pjgrunt@lycos.com
Energy Committee Chair:  Barbara Fallon, 304-292-3345, brbr_fallon@yahoo.com

Legal Chair:  Stephen M. Walker, StephenWalkerEsq@gmail.com
Group Chair (if appropriate): N/A

VII. TIMEFRAME (approval typically takes several weeks. If approval is 

needed earlier, please explain below why expedited approval is requested and 

when the approval is needed by)
The deadline for intervention is normally 30 days after a case has been filed and a legal notice has been published.  The application was filed on March 30, 2007, and the legal notice was published on June 11, 2007.  The deadline for intervention is July 11, 2007.  However, as our attorney will be out of the state from July 1 until after the intervention deadline. approval is requested by June 28, 2007.  An earlier draft of this New Matter Form was sent to Erin Chalmers, Environmental Law Fellow, Sierra Club Environmental Law Program on June 13, 2007 for review.
ATTACH DESCRIPTIVE MEMO TO THIS FORM AND SEND TO: 1. Please e-mail if 

possible to both addressees: alex.levinson@sierraclub.org and aaron.isherwood@sierraclub.org. 2. Otherwise, please fax or mail to: Alex Levinson Sierra Club Coordinating Attorney, 85 Second Street, Second Floor San Francisco, CA 94105-3441, 415-977-5793 (FAX). The new matter form will be reviewed and evaluated by Sierra Club's staff attorneys. Following this review the new matter form will be forwarded to the Sierra Club Litigation Committee for authorization. Any questions you have about Sierra Club litigation may be answered in the Sierra Club Litigation Handbook, which is available from your chapter chair, conservation chair, or legal chair (or else from the Club's national staff lawyers). You can also direct your questions to staff attorneys Alex Levinson or Aaron Isherwood.
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DESCRIPTIVE MEMO:

A.  Statement of the Problem


On March 30, 2007, Trans-Allegheny InterState Line Company (TrAILCo), an affiliate of Allegheny Energy Inc., submitted an application for a Certificate of Need from the West Virginia Public Service Commission for the construction of a 500 kV transmission line.  The line would run from southwestern Pennsylvania, through 114 miles of northern West Virginia, and connect to sub-stations in Virginia.  TrAILCo has submitted simultaneous applications in Pennsylvania and Virginia, but the bulk of the line is in West Virginia.  The alleged purpose of the line is to relieve transmission congestion and bottlenecks between power plants in the Ohio Valley and Midwest states and consumers in East Coast markets.  However, we believe that the line’s primary purpose is to increase sales of electricity from underused coal-fired power plants owned by Allegheny Energy, and displace electricity from more expensive, but potentially cleaner power plants nearer to those markets.  Hence, the result would be a dramatic net increase in air pollution and greenhouse gas emissions.


The West Virginia Chapter seeks to intervene in the case in order to promote energy efficiency alternatives that would simultaneously reduce demand for electricity, relieve the purported transmission bottlenecks, and reduce emissions of air pollutants and greenhouse gases.

B.  Current Project Status and Procedural History


TrAILCo was created by Allegheny Energy as an affiliate to seek financing for, construct, and operate the Transmission line.  Allegheny was granted approval for the line by the regional transmission network operator (PJM) and tentatively has the support of FERC.  An application was submitted to the West Virginia Pubic Service Commission (PSC) on March 30, and similar applications were submitted in Pennsylvania and Virginia at about that same time.  Under PSC procedures, a legal Notice must be published to start a public comment period.  A Scheduling Order was issued by the PSC on June 11, which established the July 11 deadline to intervene.  A series of public comment hearings will be held (expected in mid-summer) followed by evidentiary hearings (expected in October).  We expect summary arguments and briefs will be filed in winter. The PSC is required to issue a decision in the case within one year of the filing.


Under the federal Energy Policy Act of 2005, if an application for a new transmission lines within a National Interest Electric Transmission Corridor is not issued by the state within one year, the applicant may seek approval from FERC, thereby pre-empting the state’s authority.  The US-DOE issued a 60-day public comment period on its proposed designations of this region as a National Interest Electric Transmission Corridor, however, they indicated that the designation does not direct the construction of a transmission line, but instead encourages a full range of congestion management alternatives including local generation or energy conservation measures.  Nevertheless, we believe that the proposed TrAILCo transmission line would be considered under this designation, if the PSC does not act favorably.


Locally, the project is believed to have the support of WV Governor Joe Manchin, as well as Senator John Rockefeller.  It is not clear where the rest of the WV Congressional delegation stands, but none have so far co-sponsored the Hinchey-Wolf bill to repeal the DOE authority to designate these corridors.  Congressman Alan Mollohan has voted in favor of this bill as an amendment to an appropriations bill, indicating his support for our position.

Opposition has been expressed by a wide range of local citizens, as well as some local elected officials.  Significant opposition has been generated in Pennsylvania and Virginia as well.  Since the case was filed, applications for intervenor status have been filed by a number of local homeowners whose property would be affected.  In addition, the Laurel Run Watershed Association has filed and seeks to move the line out of their relatively pristine watershed and on to lands that have been more significantly degraded by previous activity.  Other intervenors include the Consumer Advocate Division, the West Virginia Energy Users Group (a coalition of large energy using industries), and the International Brotherhood of Electrical Workers.  It is expected that numerous other intervenors may file before the deadline.

C.  Environmental goals to be achieved, specific legal goals of the litigation. Other strategy to achieve those goals?


The primary goal is to convince the PSC to deny the application for a Certificate of Need for the transmission line.  This would reduce the capacity for transmission to East Coast markets, thereby reducing net air emissions.  This would also eliminate the adverse impact of the construction of the line on the West Virginia landscape.


Other strategies are also underway to achieve these ends.  These include political pressure on elected officials, coordinating affected citizens and groups along the proposed corridor, continued lobbying of our Congressional delegation for passage of the Hinchey-Wolf bill.

D.  Sierra Club activism and related efforts. Why Club participation is important?


The West Virginia Chapter has been the leader in energy related issues in West Virginia.  We are developing technical comments on the application, organizing an increasingly active local citizens group, and filed the original appeals of air pollution permits on two proposed new coal-fired power plants.  We have also been active in generating positive alternatives through the Cool Cities Campaign.  Our citizen involvement campaign has empowered local citizens who oppose the transmission line, and they are developing new leadership to advocate for clean air.  Given that the area is a poor rural community in counties that have long had a coal mining industry, the level of citizen input has been quite significant.


While local citizens are an important component of the overall campaign, they do not have the technical knowledge or organizational expertise to win this issue without the Sierra Club’s help.  Nor do they have the longer range vision or regional approach of the Club.  Numerous small community organizations working by themselves are no match for the multi-state utility company proposing the line.  By coordinating these citizens and community groups, the Club can build bridges on an important issue and transform a NIMBY issue into one with more lasting environmental goals.


It is important to note that local citizens and community groups do not necessarily share the Club’s goals for the environment as their primary motivation.  We strive to make clear that simply moving the line to someone else’s back yard is not a solution, and that the Sierra Club’s goals are a broader transformation of the energy industry.

